United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






United States Court of Appeals for the 

District of Columbia 

few; ' • - ^ '1 V ’ 

v i : - 

OCTOBER TERM, 1935 


R. W. HALE, PETITION 


GUY T. HELVERING, COMMISSIONER OF 
-INTERNAL REVENUE, 


AND 


No. 6609 


GUY T. HELVERING, COMMISSIONER OF 
INTERNAL REVENUE. 


APPEAL FROM THE BOARD OF TA! 


FILED DECEMB 


PRINTED FEBRUARY 17, 193G. 


>tfj i fcjti 


y 





. . . 














United States Court of Appeals for the 

District of Columbia j 

I 

OCTOBER TERM, 1935 1 


No. 6608 

R. W. HALE, PETITIONER, ; 

j 

VS. 

GUY T. HELVERING, COMMISSIONER OF 
INTERNAL REVENUE, RESPONDENT.! 

i 

I 

AND 

! 

No. 6609 j 

i 

W. T. HALE, JR., PETITIONER, j 

vs. 

! 

GUY T. HELVERING, COMMISSIONER OF 
INTERNAL REVENUE, RESPONDENT.! 


APPEAL FROM THE BOARD OF TAX APPEALS. 


INDEX. 

Original Print 


Docket entries No. 67750. li 1 

Docket entries No. 67751. 2 

Petition No. 67750 . 3 

Answer No. 67750 . id 


i 

Judd & Detweileb (Inc.), Printers, Washington. D. C., January 22,1936. 


—7344-C 


co ^ a 






11 


INDEX 


Original Print 

Petition No. 67751 . 11 10 

Answer No. 67751 . 19 16 

Opinion . 20 IS 

Decision No. 67750 . 23 21 

Decision No. 67751 . 24 22 

Agreement as to Jurisdiction No. 67750. 25 22 

Petition for Review No. 67750 . 26 23 

Agreement as to Jurisdiction No. 67751. 29 26 

Petition for Review No. 67751 . 30 26 

Stipulation re consolidation. 33 29 

Statement of evidence. 34 29 

Petitioner's Exhibit No. 4. 36 32 

Petitioner’s Exhibit No. 5. 40 36 

Pnecipe . 44 41 

Certificate and seal . 46 42 

Orders enlarging time. 47 42 


















United States Court of Appeals fori the 

District of Columbia i 

No. 6608. 

R. W. Hale, Petitioner, i 

vs. i 

i 

I 

Guy T. Helyering, Commissioner of Internal Revenue. 

I 

and i 


No. 6609. 

W. T. Hale, Jr., Petitioner, 


vs. 


Guy T. Helvering, Commissioner of Internal 
1 Docket No. 67750. 


Re 


venue. 


R. W. Hale, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

i 

Appearances: 


For Taxpayer: Knox B. Pliagan, Esq., Eugenej Mea- 
cham, Esq. j 

For Comm’r: P. Bayer, Esq., B. M. Coon, Esq., J. W. 

Smith, Esq. 

Docket Entries. \ 

1932. | 

Sep. 15. Petition received and filed. Taxpayer notified. 

(Fee paid.) j 

“ 15. Copy of petition served on General Counsel. 

Oct. 13. Answer filed by General Counsel. 

“ 21. Copy of answer served on taxpayer. General 

Calendar. ! 
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1 R. W. HALE VS. GUY T. HELVERING. 

Docket Entries —Continued. 

1934. 

Mar. 24. Motion for circuit hearing- at Nashville filed by 
General Counsel. 

44 28. Hearing set April 18, 1934 on motion. 

Apr. 17. Motion to continue to April 25, 1934 filed by tax¬ 
payer. 4/17/34 granted. 

44 18. Notice of appearance of Eugene Meacham as 

counsel filed. 

44 25. Hearing had before Mr. Morris, Div. 14 on Com¬ 

missioner’s motion to place on circuit calendar. 
Denied. 

4 4 25. Order denying motion for circuit hearing entered. 

Aug. 16. Hearing set Oct. 1, 1934. 

Oct. 2. Hearing had before Mr. Arundell on the merits. 

Petitioner’s motion to consolidate with docket 
67751.' Stipulation of facts filed. Taxpayer’s 
brief due Nov. 2,1934. Respondent ’s and reply 
brief as per rules. 

44 6. Transcript of hearing of Oct. 2, 1934 filed. 

44 27. Motion for extension to Nov. 15, 1934 to file 

brief filed by taxpayer. 10/29/34 granted. 

Nov. 15. Memorandum brief filed by taxpayer. 11/16/34 
copy served. 

44 28 Brief filed by General Counsel. 

1935. 

Apr. 9. Opinion rendered, Mr. Arundell, Div. 7. Decision 
will be entered under Rule 50. 

44 22. Notice of settlement filed bv General Counsel. 

mi 

44 24. Hearing set May 15, 1935 on settlement. 

May 15. Hearing had before Mr. Murdock, Div. 3 on settle¬ 
ment under Rule 50. Not contested—referred 
to Mr. Arundell for decision. 

44 18. Decision entered, C. R. Arundell, Div. 7. 

Aug. 16. Petition for review by U. S. Court of Appeals of 
D. C.' with assignments of error filed by tax¬ 
payer. 

44 16. Proof of service filed by taxpayer. 

Sep. 17. Stipulation to consolidate with docket 67751 filed. 

44 17, Agreed statement of evidence lodged. 

44 17. Praecipe filed. 

44 17. Notice of filing praecipe, statement of evidence 

and stipulation filed. 
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Docket End ries —Continned. 


1935. 


Sep. 20. Agreed statement of evidence approvejd and 
ordered filed. 

Oct. 14. Order enlarging time to December 31, 1035 for 

transmission and deliverv of record entered. 

* 

2 Docket No. 67751. 

W. T. Hale, Jr., Petitioner, j 


v. 

Commissioner of Internal Revenue, Respondent. 

Appearances: 

For Taxpayer: Knox B. Phagan, Esq., Eugene Mea- 

ckam, Esq. j 

For Comm’r: P. Bayer, Esq., B. M. Coon, Esq.j J. W. 

Smith, Esq. | 

Docket Entries. | 

1932. | 

Sep. 15. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 15. Copy of petition served on General Counsel. 

Oct. 13. Answer filed by General Counsel. 

“ 24. Copy of answer served on taxpayer. General 

Calendar. 

1934. # ! 

Alar. 24. Motion for circuit hearing at Nashville filed by 
General Counsel. 

“ 28. Hearing set April 18, 1934 on motion. 

Apr. 17. Motion to continue to April 25, 1934, filed by tax¬ 
payer. 4/17/34 granted. 

“ 18. Notice of appearance of Eugene Meacliam as 

counsel filed. 

“ 25. Hearing had before Mr. Morris, Div. 14 op. Com- 

mi^ioner’s motion to place on circuit calendar. 
—Denied. 

“ 25. Order denying motion for circuit hearing en¬ 

tered, Div. 14. 

Aug. 16. Hearing set Oct. 1, 1934. 

Oct. 2. Hearing had before Mr. Arundell on the perits. 

Petitioner’s motion to consolidate. Stipjilation 
of facts filed. Taxpayer’s brief due Nov. 2, 
1934. Respondent’s and reply brief ks per 
rules. 


i 

i 
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Docket Entries —Continued. 

1934. 

Oct. 6. Transcript of hearing of Oct. 2,1934 filed. 

44 27. Motion for extension to Nov. 15, 1934 to file brief 

filed by taxpayer. 10/29/34 granted. 

Nov. 15. Memorandum brief filed by taxpayer. 11/16/34 
copy served. 

44 2S. Brief filed bv General Counsel. 

1935. 

Apr. 9. Opinion rendered, Mr. Arundell, Div. 7. De¬ 
cision will be entered under Rule 50. 

44 22. Notice of settlement filed by General Counsel. 

4 4 24. Hearing set May 15, 1935 on settlement. 

May 15. Hearing had before Mr. Murdock, Div. 3, on 
settlement under Rule 50. Not contested; re¬ 
ferred to Mr. Arundel for decision. 

44 18. Decision entered, C. R. Arundell, Div. 7. 

Aug. 16. Petition for review by U. S. Court of Appeals of 
D. C. with assignments of error filed by tax¬ 
payer. 

44 16. Proof of service filed bv taxpaver. 

Sep. 17. Stipulation to consolidate with docket 67750 filed. 

44 17. Agreed statement of evidence lodged. 

44 17. Praecipe filed. 

44 17. Notice of filing praecipe, statement of evidence 

and stipulation filed. 

44 20. Agreed statement of evidence approved and 

ordered filed. 

Oct. 14. Order enlarging time to December 31, 1935 for 
transmission and delivery of record entered. 

3 U. S. Board of Tax Appeals, Filed Sept. 15, 1932. 

Docket No. 67750. 

R. W. Hale, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby appeals for a rede¬ 
termination of the deficiency set forth by the Commissioner 
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| 

of Internal Revenue in his notice of deficiency (IT:AR:C-1 
PL-60D) dated August 4, 1932, and as the basis of jiis pro¬ 
ceeding alleges as follows: 

\ 

Jurisdiction of the Board. 

1. The petitioner is an individual whose residence is in 
Nashville, Tennessee. 

2. The notice of deficiency (a copy of which is attached 
hereto and marked 44 Exhibit A” and by reference made a 
part hereof) purports to have been mailed to the petitioner 
on August 4, 1932. 

3. The taxes in controversy are income taxes in the sum 

of $1,166.72 for the calendar year 1929. j 

Assignments of Error. 

4. The determination of taxes set forth in the said notice 

of deficiency is based upon the following errors: 

4 (1) The respondent erred in failing and refusing 

to allow as a deduction in computing petitioner’s net 

income for the calendar year 1929 a loss in the |sum of 

$6,036.38 sustained in connection with the sale of ^tock of 

the North American Aviation Company during the said 

calendar vear 1929. 

•/ 

(2) The respondent erred in failing and refusing to allow 
as a deduction in computing petitioner’s net income for the 
calendar year 1929 a capital net loss in the sum of $9,- 
379.19 (return) during the calendar year 1929 in connec¬ 
tion with a sale of certain lands in Polk County, Florida. 

Statement of Facts. j 


(a) On June 6, 1929, the petitioner and his brother, W. 
T. Hale, Jr., purchased jointly 1,000 shares of North; Amer¬ 
ican Aviation Company stock for which they pa^d $16,- 
500.00 at the rate of $16.50 per share. Thereafter, on June 
29, 1929, the petitioner and W. T. Hale, Jr., sold the above 
mentioned stock to Lura Hale for $16,500.00 and guaran¬ 
teed and indemnified the said Lura Hale against apy loss 
which might be sustained by her upon a subsequent sale 
of the said stock during the period of one year from June 
29, 1929. 


i 
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(b) The purchaser, Lura Hale, sold the above mentioned 
stock on December 13th and 14th, 1929, for $4,897.50. Pur¬ 
suant to their guarantee above mentioned, petitioner and 
W. T. Hale, Jr., each paid to Lura Hale their pro rata share 
of said loss including the interest thereon; the petitioner’s 
payment being $6,036.38. 


5 II. 

(a) During the year 1925, the petitioner and W. T. Hale, 
Jr., sold an orange grove jointly owned by them, in Polk 
County, Florida. The petitioner’s pro rata share of the 
net profit on this sale being $34,093.40, was reported by 
him in his income tax return for the year 1925. 

(b) Thereafter the purchaser, one W. S. Smiley, de¬ 
faulted on his payments. The petitioner and W. T. Hale, 
Jr., were compelled to buy in the property at a foreclosure 
sale and to institute suit on notes given by W. S. Smiley 
in 1925 as part consideration for the sale. This suit was 
settled and compromised during the calendar year 1929. 
Petitioner’s 50% pro rata share of the capital net loss sus¬ 
tained during the calendar year 1929 as a result of the 
foregoing transaction was $9,379.19. 

The petitioner prays for relief from the deficiency as¬ 
serted by the respondent with respect to each of the fore¬ 
going particulars. 

Wherefore: Petitioner prays that the Board may hear 
and determine his appeal and the petitioner further prays 
that the Board may give and grant such other and further 
relief as in the premises the Board may deem fit and proper, 
and if the Board should find that the petitioner has over¬ 
paid his taxes for the year under review, that the Board 
may order and direct a refund of said taxes overpaid with 
interest thereon. 

(Signed) 1 KNOX B. PHAGAN. 

6 i Nashville, September 7,1932. 

County of Davidson, 

State of Tennessee , ss: 

R. W. Hale, being duly sworn, deposes and says that he 
is the petitioner; that he has read the foregoing petition, 
or has had the same read to him, and is familiar with the 
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statements therein contained and that the facts stated are 
true according to his best knowledge and belief. 

(Signed) R. W. HALE. 

I 

Subscribed and sworn to before me this 7th day bf Sep¬ 
tember, 1932. 

(Signed) P. D. GASTLEMAN, 

[seal.] Notary Public. 


7 Copy. 

Exhibit “A.” 

Treasury Department, Washington. 


August 4, 1932. 

IT :AR :C-1. | 

PL-60D. I 

Mr. R. W. Hale, | 

c/o J. R. Hale and Sons, 

Nashville, Tennessee. 

Sir : ! 

I 

You are advised that the determination of your tax liabil¬ 
ity for the year 1929 discloses a deficiency of $1,166.72, as 
shown in the statement attached. 

In accordance with section 272 of the Revenue Act of 
1928, notice is herebv given of the deficiencv mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, you may 
petition the United States Board of Tax Appeals for a re¬ 
determination of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the inclosed form and forward it to the 
Commissioner of Internal Revenue, Washington, D.| C., for 
the attention of IT :C :P-7. The signing of this form will 
expedite the closing of your return by permitting aln early 
assessment of any deficiency and preventing the accumu¬ 
lation of interest charges, since the interest period termi¬ 
nates thirtv davs after filing the inclosed form, or on the 
date assessment is made, whichever is earlier; whereas 
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if this form is not filed, interest will accumulate to the date 

of assessment of the deficiencv. 

•/ 

Respectfully, 

DAVID BURNET, 

Commissioner. 

(Signed) I By J. C. WILMER, 

Deputy Commissioner. 

Inclosures: Statement. Form 882. Form 870. 

HF-1. 


S 


Statement. 


IT :AR:C-1. 

PL-60D. 

In re Mr. R. W. Hale, c/o J. R. Hale and Sons, Nashville, 

Tennessee. 

Income Tax Liability. 


Income tax Income tax 

Year. liability. assessed. Deficiency. 

1929.$13,286.32 $12,119.60 $1,166.72 


Reference is made to a conference held in this office on 
June 15,1932, with your representatives, Mr. K. B. Phagan, 
New York, New York, and Mr. J. W. Manning, Washington, 
D. C., relative to the determination of your income tax 
liability for the vear 1929. 

The issues discussed at the conference are as follows: 

1. Deductibilitv of a loss sustained as the result of an 

* 

agreement entered into with vour sister wlierebv she was 
guaranteed against a loss on stock sold to her. 

2. Whether the loss sustained on notes received in pay¬ 
ment for property constituted a capital net loss. 

You are advised that careful consideration has been given 
to vour contentions that a deductible loss was sustained on 

o' 

stock sold to your sister. This office is of the opinion that 
the amount paid to your sister under an agreement, whereby 
you guaranteed her against loss, does not constitute a de¬ 
ductible loss from a transaction entered into for profit 
(Phillips Lee Goldsborough v. David Burnet, United States 
Circuit Court of Appeals for the 4th District). 
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Relative to the loss on the notes of W. S. Smiley, you are 
advised that this office holds that the entire transaction of 
repossession of the property and collection of thC notes 
falls within the provisions of articles 354 and 193 of Regu¬ 
lations 74. With respect to the claim that the collection of 
the notes resulted in a capital loss, this office cannot concur, 
since it did not involve the purchase and sale or exchange 
of capital assets. 

The report prepared by Revenue Agent H. M. Ma^on and 
transmitted to you on October 9, 1931, has been approved 
by this office and is made a part hereof. 

HF-1. I 

i 

9 A consent which will expire December 3l, 1932, 

except as extended by the provisions of section 277 
of the Revenue Act of 1928, is on file for the year 1929. 

Copies of this communication have been forwarded to 
your representatives in accordance with the authority con¬ 
ferred in your power of attorney on file. 

HF-1. ! 


10 [Stamp:] Received Oct. 13, 1932. IT. S. Board 
of Tax Appeals. 

[Stamp:] United States Board of Tax Appeals.! Filed 
Oct. 13,1932. | 

United States Board of Tax Appeals. 

| 

Docket No. 67750. | 

R. W. Hale, Petitioner, | 

vs. 

! 

Commissioner of Internal Revenue, Respondent. 

i 

Answer. j 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, in answer to the petition of the above-named tax¬ 
payer, admits and denies as follows: 

1, 2, 3. Admits the allegations contained in paragraphs 
1, 2 and 3. 

2—6608a 
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4. (1), (2). Denies the assignments of error contained 
in subdivisions (1) and (2) of paragraph 4 of the petition. 

I. (a) Admits the allegations contained in subdivision (a) 
of Statement of Facts. 

(b) Admits that Lura Hale, sold the above-mentioned 
stock on December 13th and 14th, 1929 for $4,897.50. Denies 
the remaining allegations of subdivision (b) of Statements 
of Facts I, of the petition. 

II. (a) Admits that during the year 1925, the petitioner 
and W. T. Hale, Jr., sold an orange grove jointly owned by 
them, in Polk County, Florida. Denies the remaining alle¬ 
gations of subdivision (a) of Statement of Facts II. 

(b). Admits that W. S. Smiley, defaulted on his pay¬ 
ments. The petitioner and W. T. Hale, Jr., were compelled 
to buy in the property at a foreclosure sale and to institute 
suit on notes given by W. S. Smiley in 1925 as part con¬ 
sideration for the sale. This suit was settled and compro¬ 
mised during the calendar year 1929. Denies the remain¬ 
ing allegations of subdivision (b) of Statement of Facts II. 

Denies generally and specifically each and every allega¬ 
tion contained in the petition not hereinbefore admitted, 
qualified or denied. 

Wherefore, it is praved that taxpaver’s appeal be denied. 
(Signed) ! C. M. CHAREST, 

General Counsel , 
Bureau of Internal Revenue. 

Of Counsel: 

B. M. COON, and 
F. S. GETTLE, 

Special Attorneys , Bur. 
of Internal Revenue. 

11 U. S. Board of Tax Appeals. Filed Sept. 15, 1932. 

Docket No. 67751. 

W. T. Hale, Jr., Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby appeals for a re¬ 
determination of the deficiency set forth bv the Commis¬ 
sioner of Internal Revenue in his notice of deficiency (IT: 
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AR:C-1 PL-60D) dated August 4, 1932, and as th0 basis 
of liis proceeding alleges as follows: 

Jurisdiction of the Board. 

1. The petitioner is an individual whose residence is in 
Nashville, Tennessee. 

2. The notice of deficiency (a copy of which is attached 

hereto and marked “Exhibit A” and bv reference ihade a 
part hereof) purports to have been mailed to the petitioner 
on August 4, 1932. ! 

3. The taxes in controversy are income taxes in tlie sum 

of $4,802.15 for the calendar year 1929. \ 

| 

Assignments of Error. 

4. The determination of taxes set forth in the said no¬ 
tice of deficiency is based upon the following errors; 

12 (1) The respondent erred in failing and refusing to 

allow as a deduction in computing petitioner’s 'net in¬ 
come for the calendar year 1929 a loss in the sum of $61,036.38 
sustained in connection with the sale of stock of the! North 
American Aviation Companv during the said calendar vear 
1929. ‘ | 

(2) The respondent erred in failing and refusing to al¬ 
low as a deduction in computing petitioner’s net income for 
the calendar year 1929 a capital net loss in the sum of 
$9,379.19 (return) sustained during the calendar year 1929 
in connection with a sale of certain lands in Polk County, 
Florida. 


Statement of Facts. 

1 . | 

(a) On June 6,1929, the petitioner and his brother, R. W. 
Hale, purchased jointly 1,000 shares of North American 
Aviation Company stock for which they paid $16,500.00 at 
the rate of $16.50 per share. Thereafter, on June 29, 1929, 
the petitioner and R. W. Hale sold the above mentioned 
stock to Lura Hale for $16,500.00 and guaranteed and in¬ 
demnified the said Lura Hale against any loss which might 
be sustained by her upon a subsequent sale of the said 
stock during the period of one year from June 29,1929. 

(b) The purchaser, Lura Hale, sold the above mentioned 
stock on December 13th and 14th, 1929, for $4,897.50| Pur- 


i 

i 
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suant to their guarantee above mentioned, petitioner and 
R. W. Hale each paid to Lura Hale their pro rata share of 
said loss including the interest thereon; the petitioner’s 
payment being $6,036.38. 

II. 

(a) During the year 1925, the petitioner and R. W. Hale 
sold an orange grove jointly owned by them, in Folk 

13 County, Florida. The petitioner’s pro rata share of 
the net profit on this sale being $34,093.40, was re¬ 
ported by him in his income tax return for the year 1925. 

(b) Thereafter the purchaser, one W. S. Smiley, de¬ 
faulted on his payments. The petitioner and R. W. Hale 
were compelled to buy in the property at a foreclosure sale 
and to institute suit on notes given bv W. S. Smilev in 1925 
as part consideration for the sale. This suit was settled 
and compromised during the calendar year 1929. Peti¬ 
tioner’s 50% pro rata share of the capital net loss sustained 
during the calendar year 1929 as a result of the foregoing- 
transaction was $9,379.19. 

The petitioner prays for relief from the deficiency as¬ 
serted by the respondent with respect to each of the fore¬ 
going particulars. 

Wherefore: Petitioner prays that the Board may hear 
and determine his appeal and the petitioner further prays 
that the Board may give and grant such other and further 
relief as in the premises the Board may deem fit and proper, 
and if the Board should find that the petitioner has overpaid 
his taxes for the year under review, that the Board may 
order and direct a refund of said taxes overpaid with in¬ 
terest thereon. 

(Signed) KNOX B. PHAGAN. 

14 Nashville, September 7th, 1932. 

County of Davidson, 

State of Tennessee , ss: 

W. T. Hale, Jn, being duly sworn, deposes and says that 
he is the petitioner; that he has read the foregoing petition, 
or has had the same read to him, and is familiar with the 
statements therein contained and that the facts stated are 
true according to his best knowledge and belief. 

(Signed) W. T. HALE, Jr. 
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Subscribed and sworn to before me this 7th day 6f Sep¬ 
tember, 1932. 

(Signed) P. D. GASTLEMAN' 

[seal.] Notary Public. 


15 Exhibit “A”. 

I 

Treasury Department, Washington. j 

IT :AR :C-1. j 

PL-60D. 

August 4, |I932. 

Mr. W. T. Hale, Jr., 

c/o J. R. Hale and Sons, 

Nashville, Tennessee. 

Sir : j 

You are advised that the determination of your tax lia¬ 
bility for the year 1929 discloses a deficiency of $4,S0$.15, as 
shown in the statement attached. 

In accordance with section 272 of the Revenue Act 0f 1928, 
notice is herebv given of the deficiencv mentioned. Within 

sixty days (not counting Sunday as the sixtieth dayj from 
the date of the mailing of this letter, you may petition the 
United States Board of Tax Appeals for a redeterm^nation 
of your tax liability. 

However, if you do not desire to petition, you s^ve re¬ 
quested to execute the inclosed form and forward it;to the 
Commissioner of Internal Revenue, Washington, D. p., for 
the attention of IT:C:P-7. The signing of this forjm will 
expedite the closing of your return by permitting an. early 
assessment of any deficiency and preventing the accumula¬ 
tion of interest charges, since the interest period terminates 
thirty days after filing the inclosed form, or on the date 
assessment is made, whichever is earlier; whereas if this 
form is not filed, interest will accumulate to the date of 
assessment of the deficiency. 

Respectfully, 

DAVID BURNET,| 

Commissioner , 

(Signed) By J. C. WILMER, | 

Deputy Commissioner . 

Inclosures: Statement. Form 882. Form 870. 

HF-1. ! 
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16 Statement. 

IT :AR :C*1. 

PL-60 D. 

In re Mr. W. T. Hale, Jr., c/o J. R. Hale and Sons, Nashville, 

Tennessee. 


Income Income 

Year. tax liability. tax assessed. Deficiency. 

1929 . $27,938.46 $23,136.31 $4,802.15 


Reference is made to a conference held in this office on 
June 15,1932, with your representatives, Mr. K. B. Phagan, 
New York, New York, and Mr. J. W. Manning, Washington, 
D. C., relative to the determination of your tax liability for 
the vear 1929. 

•r 

The issues discussed at the conference are as follows: 

1. Deductibilitv of a loss sustained as the result of an 

* 

agreement entered into with your sister, whereby she was 
guaranteed against a loss on stock sold to her. 

2. Whether the loss sustained on notes received in pay¬ 
ment for property constituted a capital net loss. 

3. Determination of profit realized from the exchange of 
stock. 

You are advised that careful consideration has been given 
to the information submitted, and the profit from the ex¬ 
change of fifty shares of stock of the American Na¬ 
tional Bank for stock of the National Life and Accident In¬ 
surance Company has been redetermined on the basis that 
the stock of the National Life and Accident Insurance Com¬ 
pany has a fair market value on the date received of $840.00 
a share. A profit was derived as shown by the following 


computation: 

Value of 50 shares of stock received at $840.00. $42,000.00 

Cost of 50 shares of stock exchanged at $258.33.. 12,916.50 

Profit realized. $29,083.50 

Profit disclosed in Bureau letter dated April 16, 

1932 . 44,583.50 

Overstatement . $15,500.00 
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17 Relative to the loss sustained on stock sold j;o your 
sister, you are advised that this office is of the opinion 
that the amount paid to your sister under an agreement 
does not constitute a deductible loss from a transaction 
entered into for profit (Phillips Lee Goldsborough vJ David 
Burnet, United States Circuit Court of Appeals, Fourth 
District). I 

You contend that the notes of W. S. Smiley were property 
within the provisions of section 101(c)(8) of the Revenue 
Act of 1928, and that the loss sustained represented a capi¬ 
tal net loss. 

This office holds that the entire transaction of reposses¬ 
sion of the property and collection of the notes falls within 
the provisions of articles 354 and 193 of Regulations 74. 
With respect to the claim that the collection of the nptes re¬ 
sulted in a capital net loss, this office cannot concur, iince it 
did not involve the purchase and sale or exchange of capital 
assets. 

Your income has been adjusted as shown by the following 
computation: 

Net income reported on return: 


Ordinary net income. $18^422.13 

Capital net gain. 183^835.33 


Add: 

1 . 

2 . 


o 

O# 


4. 

Less: 

5. 


$202^257.46 

i 

| 

Profit from joint venture not reported. . 588.74 

Dividends understated . j 730.15 

(a) Loss on stock of North 

American Aviation Com- j 

pany sold to sister dis- j 

allowed . $5,801.25 j 

(b) Interest paid to sister. ... 235.13 

- 6^036.38 

Capital net gain increased. 38*462.69 

$248^075.42 

Bad debt which was reported as capital 
net loss. 7,497.21 


Adjusted net income . $240,578.21 

Less: Capital net gain. 222,298.02 

Income subject to surtax. $18,380.19 












16 


R. W. HALE VS. GUY T. HELVERING. 


Brought forward . $18,280.19 

Less : 

" Dividends . $37,164.95 

Personal exemption and credit 

for dependent. 3,900.00 

- 41,064.95 


Income subject to normal tax. none. 

Surtax on $18,280.19 . $151.21 

Tax at 12capital net gain of $222,298.02 . . 27,7S7.25 


Income tax liability. $27,938.46 

Income tax assessed. 23,136.31 


Deficiency . $4,S02.15 


A consent, which will expire December 31, 1932, except as 
extended by the provisions of section 277 of the Revenue 
Act of 1928, is on file for the year 1929. 

Copies of this communication have been forwarded to 
your representatives in accordance with the authority con¬ 
ferred in your power of attorney on file. 

HP-1. 

Copy. 

19 [Stamp:] Received Oct. 13, 1932. U. S. Board of 
Tax Appeals. 

[Stamp:] United States Board of Tax Appeals. Filed 
Oct. 13,1932. 

United States Board of Tax Appeals. 

Docket No. 67751. 

W. T. Hale, Jr., Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Answer . 


The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev- 
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enue, in answer to the petition of the above-named tax¬ 
payer, admits and denies as follows: 

1, 2, 3. Admits the allegations contained in paragraphs 
1, 2 and 3. i 

4. (1), (2). Denies the assignments of error contained in 
subdivisions (1) and (2) of paragraph 4 of the petition. 

I. (a). Admits the allegations contained in subdivision 
(a) Statement of Facts I. 

(b). Admits that Lura Hale, sold the above-meptioned 
stock on December 13th and 14th, 1929, for $^897.50. 
Denies the remaining allegations of (b) Statement of 
Facts I. 

II. (a). Admits that during the year 1925, the petitioner 
and R. W. Hale sold an orange grove jointly owned by them, 
in Polk County, Florida. Denies the remaining allegations 
contained in subdivision (a) of Statement of Facts II. 

(b). Admits that W. S. Smiley, defaulted on hijs pay¬ 
ments. The petitioner and R. W. Hale were compelled to 
buy in the property at a foreclosure sale and to institute 
suit on notes given by W. S. Smiley in 1925 as part con¬ 
sideration for the sale. This suit was settled and com¬ 
promised during the calendar year 1929. Denies the re¬ 
maining allegations of subdivision (b) of Statement of 
Facts II. | 

Denies generally and specifically each and every allega¬ 
tion contained in the petition not hereinbefore admits-, 
qualified or denied. 

Wherefore, it is prayed that taxpayer’s appeal be denied. 

(Signed) * C. M. CHAREST, 

General Counsel,\ 
Bureau of Internal Revenue. 

Of Counsel: 

B. M. COON and ! 

F. S. GETTLE, j 

Special Attorneys, 

Bureau of Internal Revenue. 


3—6608a 
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20 United States Board of Tax Appeals. 

Docket Nos. 67750, 67751. 

Promulgated April 9, 1935. 

R. W. Hale, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

W. T. Hale, Jr., Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

1. Loss—Transaction Entered Into For Profit.—The 
purchase of stock marks the beginning of a transaction en¬ 
tered into for profit and gain or loss is to be determined 
with reference to that event. Upon sale of the stock at cost 
with a guaranty against loss by the purchaser, the amount 
which is paid under the guaranty within the year of the 
original purchase is a deductible loss arising out of a trans¬ 
action entered into for profit. 

2. Capital Loss—Worthless Notes.—The loss sustained 
because of inability to collect on notes is not a capital loss, 
the losses allowable as capital losses being confined to those 
resulting from sale or exchange of capital assets. 

Eugene Meacham, Esq., and Knox B. Phagan, C. P. A., 
for the petitioners. 

B. M. Coon, Esq., and J. W. Smith, Esq., for the re¬ 
spondent. 

Opinion. 

Arundell : 

These proceedings, consolidated for trial, involve de¬ 
ficiencies in income tax for 1929. In the case of R. W. Hale, 
the deficiency determined by the respondent is in the 
amount of $1,166.72, and in the case of W. T. Hale, Jr., 
$4,802.15. 

The petitioners allege error in the respondent’s refusal 
to allow a deduction for a claimed loss in connection with 
the sale of stock and in his refusal to allow as a capital loss 
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the amount of loss sustained in connection with the sale 
of land. A stipulation of facts and certain exhibits were 
offered at the trial as the entire evidence of the parties. 

The petitioners are brothers and for many yejars have 
been engaged in the grain business in Nashville^ Tennes¬ 
see, as partners in the firm of J. R. Hale & Sons. jOn June 
6, 1929, petitioners each purchased 500 shares bf North 
American Aviation Corporation stock at h cost of 
21 $16.50 per share. On June 29, 1929, they Isold the 

entire block of stock consisting of 1,000 Shares to 
their sister, Lura Hale, for $16,500, which was the cost price 
to them, subject however, to a written guarantee evidenced 
in a letter addressed to her and signed by petitioners. The 
pertinent parts of the letter read as follows: 

We agree to protect you against any loss which! may re¬ 
sult when you sell this stock, this guarantee to include the 
interest on the money while the stock is being held by you, 
with the understanding, however, that any cash dividends 
received by you are to be credited against any loss sus¬ 
tained. In case of loss we each agree to assume one half 
of said loss. Your account on the books of J. R.; Hale & 
Sons has been charged this date with $16,500.00 represent¬ 
ing the cost to you of this stock. This guarantee I is good 
only for a period of one year from this date. j 

i 

Lura Hale paid for the stock by having her account with 
J. R. Hale & Sons charged with the sum of $16,500. At 
that time she had a credit balance with the firm iof $42,- 
066.42. The respondent concedes that the sale was bon-a 
fide in every way. On December 13 and 14,1929, Luira Hale 
sold the shares of North American Aviation Corporation 
stock for $4,897.50, thereby suffering a loss. Upon!written 
demand being made by Lura Hale each petitioner paid to 
her, pursuant to the terms of the guarantee, one jlialf of 
the loss plus interest in the amount of $470.26, a total in 
each case of $6,036.38. Payment was made by appilopriate 
credit entries during the year 1929 to Lura Hale’s account 
in the books of J. R. Hale & Sons. 

The reason advanced by respondent for disallowing the 
deductions is that the transactions were not entered into 
for profit, as required by the revenue act. As we under¬ 
stand respondent’s reasoning it is this: The sale of the shares 
of Aviation stock being at cost, there could be no possibility 
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of profit, and as the sister would get the benefit of any 
advantage in the market the brothers only stood to lose if 
the stock went down. Respondent’s position is based on 
the theorv that the transaction which resulted in the loss 
in each case was the sale to Lura Hale. That was onlv one 
of several steps, all of which can and must be retraced to 
find the origin of the transaction. We thus go back to June 
6, 1929, when the stock was acquired by petitioners. That 
acquisition marked the inception of a “transaction entered 
into for profit” within the meaning of the statute. The 
principle of relation back to inception is fundamental in the 
tax statutes. In order to determine gain or loss the amount 
realized is compared with the basis, and the basis is a figure 
determined as of the time of acquisition—-with a few excep¬ 
tions, as, for instance, acquisition prior to March 1, 1913. 
Following a transaction through, it is ordinarily ended and 
gain or loss computed when property is sold. But there are 
exceptions to that rule. Under the statute the amount of 
gain is the “amount realized” in excess of the basis 
22 and the amount of loss is excess of the basis over 
the “amount realized.” Sec. Ill, Revenue Act of 
1928. In the present case, when at the end of the year the 
taxpayers cast up their accounts they found that the 
amount realized after making good this guaranty was less 
than the basis. Consequently they suffered a loss in 1929 
arising out of a transaction entered into for profit, which 
loss is an allowable deduction. We need not, and do not, 
decide what the answer would be had the guaranty been 
satisfied in a lat£r year. These cases are distinguishable 
from Phillips Le£ Goldsborough, 18 B. T. A. 181; affd., 46 
Fed. (2d) 432, and similar cases cited by respondent. In 
the Goldsborough case the taxpayer merely guaranteed an¬ 
other against loss on a transaction in which the taxpayer 
himself took no part. The taxpayer there did not enter 
into a transaction for profit. 

The second issue grew out of the following transaction. 
During the year 1925 the petitioners sold an orange grove 
in Polk County, Florida, for the sum of $60,000. Full fee 
title was transferred to the purchaser upon the payment 
of $20,000 in cash and $40,000 in notes secured bv a first 
mortgage. The respective petitioners each reported their 
pro rata share of their profit upon this transaction in 1925, 
and paid the tax thereon. Upon maturity of the notes in 
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1927 the maker, although financially able to pay, refused to 
do so. During the year 1929, suit to collect in the amount 
of $22,418.24 was instituted in the Federal District! Court 
for the Northern District of Ohio, Eastern Division. j Prior 
to judgment and during the taxable year 1929, a settlement 
was agreed upon which resulted in a loss to each petitioner 
in the amount of $7,497.22. ! 

The respondent concedes the deductibility of the lo|ss suf¬ 
fered by each petitioner, but asserts that it is allowable only 
as a bad debt. Petitioners now ask that the deduction be 
allowed as a capital net loss. Section 101 (c) (2) of the 
Revenue Act of 1928 provides: “ ‘Capital Loss’ means 
deductible loss resulting from the sale or exchange o^‘ capi¬ 
tal assets.” The petitioners did not sell or exchange the 
mortgage notes, and consequently an essential condition ex¬ 
pressly required by the statute has not been met and no 
capital loss has been suffered. Cf. Mont S. Echols, 24 
B. T. A. 1127; afird., 61 Fed. (2d) 191; John H. Watson, Jr., 
27 B. T. A. 463. The sale of the orange grove property was 
a deferred payment sale within the meaning of artidle 354 
of Regulations 74, and the loss sustained by reason of the 
failure to collect the notes given is a bad debt undgr the 
provisions of article 193 of the same regulations. The re¬ 
spondent has so allowed it and we think his action is cor¬ 
rect. 

Decision will be entered under Rule 50. 

23 United States Board of Tax Appeals. 

Docket No. 67750. 

i 

i 

R. W. Hale, Petitioner, 

7 7 i 

! 

| 

Commissioner of Internal Revenue, Respondent. 

! 

Decision . j 

i 

Pursuant to the opinion of the Board promulgated 4-pril 
9,- 1935, the respondent herein on April 22, 1935, having 
filed a notice of settlement and proposed recomputation, 
and no opposition thereto being entered by the petitioner, 
it is I 
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Ordered and decided that for the year 1929 there is a 
deficiency in tax of $996.72. 

[Seal U. S. Board of Tax Appeals.] 

(S) ! C. R. ARUNDELL, 

Member. 

Entered May 18, 1935. 

24 United States Board of Tax Appeals. 

Docket No. 67751. 


W. T. Hale, Jr., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 


Pursuant to the opinion of the Board promulgated April 
9, 1935, the respondent herein on April 22, 1935, having 
filed a notice of' settlement and proposed recomputation, 
and no opposition thereto being entered by the petitioner, 
it is 

Ordered and Decided that for the year 1929 there is a 
deficiency in income tax in the amount of $4,673.38. 

Enter: 

[Seal U. S. Board of Tax Appeals.] 

(Signed) C. ROGERS ARUXDELL, 

Member. 

Entered May IS, 1935. 

25 U. S. Board of Tax Appeals. Filed Aug. 16, 1935. 
United States Board of Tax Appeals. 


Docket No. 67,750. 


R. W. Hale, Petitioner, 
vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Agreement. 

It is hereby stipulated and agreed by and between the 
parties hereto through their respective counsel of record 
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that in accordance with Section 1002(d) of the Revenue 
Act of 1926 as amended by the Revenue Act of 1932, juris¬ 
diction of Appellate Review of the above entitled cash may 
be lodged in the Court of Appeals of the District of Colum¬ 
bia. 

Dated at Washington, D. C., this 15th day of Atigust, 
A. D. 1935. 


EUGENE MEACHAM, 

Counsel for Petitioner. 
FRANK J. WIDEMAN, j 
Counsel for Respondent. 

Eugene Meacham, Esq., 1031 Tower Building, Washing¬ 
ton, D. C. j 


26 [Stamp:] United States Board of Tax Appeals. 

Filed Aug. 16, 1935. j 

I 

United States Board of Tax Appeals. j 

i 

Docket No. 67,750. j 

R. W. Hale, Petitioner, j 


Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

| 

Petition of R. W. Hale for Review by the Court of Appeals 
of the District of Columbia of a Decision by the United 
States Board of Tax Appeals. 

R. W. Hale, the petitioner in this case, by Eugene 
Meacham his counsel, hereby files a petition for reviekv by 
the Court of Appeals of the District of Columbia, of a De¬ 
cision by the United States Board of Tax Appeals; ren¬ 
dered on May 18, 1935 determining a deficiency in the jpeti- 
tioner’s Federal Income Tax for the Calendar Year 1929 in 
the amount of $996.72, and respectfully shows: 

I. | 

The petitioner, R. W. Hale, is an individual residing in 
Nashville, Tennessee, with his principal office and pla<pe of 
business in Nashville, Tennessee. The petitioner duly filed 
his income tax return for the calendar year 1929 witfi the 
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Collector of Internal Revenue at Nashville, Tennessee. By 
virtue of an Agreement heretofore entered into between 
counsel for the respective parties hereto in accordance with 
the provisions of Section 1002(d) of the Revenue Act of 
1926 as amended by the Revenue Act of 1932 the Court of 
Appeals of the District of Columbia has jurisdiction of this 
petition for review. A copy of this Agreement is attached 
to and by reference made a part of this petition. 

II. 

Nature of the Controversy. 

The controversy involves the proper determination of 
the petitioner's liability for Federal Income Tax tor the 
calendar year 1929. 

27 The petitioner during the year involved herein and 
for many years prior thereto was engaged in the 

grain business in Nashville, Tennessee. 

During the year 1925, R. W. Hale and his brother, W. T. 
Hale, Jr., sold an orange grove in Polk County, Florida, 
for the sum of $60,000.00. Full fee title was transferred 
to the purchaser upon the payment of $20,000.00 in cash 
and $40,000.00 in notes secured by a first mortgage. The 
petitioner reported his pro rata share of the profit upon 
this transaction in 1925 and paid the tax thereon. Upon 
maturity of the notes in 1927, the maker, although fully 
financially able to pay, refused. During the year 1929, suit 
to collect in the amount of $22,418.84 was instituted in the 
Federal District Court for the Northern District of Ohio, 
Eastern Division. Prior to judgment and during the tax¬ 
able year 1929, a settlement was agreed upon which re¬ 
sulted in a loss to petitioner R. W. Hale of $7,497.22. 

The respondent Commissioner in his computation of 
deficiencies asserted against the petitioner herein, refused 
to allow as a capital net less to be applied against the peti¬ 
tioner’s capital net gain, the loss sustained upon the sale 
of the Florida orange grove property in Polk County and 
determined a deficiency for the year 1929 as aforesaid. 

IH. 

The petitioner, R. W. Hale, being aggrieved by the find¬ 
ings of fact and conclusions of law contained in the opinion 
of the Board of Tax Appeals rendered April 9, 1935 and 
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by its decision entered May 18, 1935 pursuant thereto, de¬ 
sires to obtain a review thereof by the Court of Appeals 
of the District of Columbia. 


IV. ‘ 

The petitioner assigns as error the following adts and 
omissions of the Board of Tax Appeals: 

Assignments of Error. 

(1) The failure to determine that the loss to petitioner 

of $7,497.22 constituted a capital net loss, and as sujch, de¬ 
ductible from petitioner’s capital net gain for the calendar 
year 1929. j 

(2) The Board’s findings of fact were not supported by 
the evidence. 

EUGENE MEACHAM, j 

Counsel for Petitioner, 

1031 Tower Building ,j 

Washington, D\ C. 
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District of Columbia, ss: 


Eugene Meacham, being first duly sworn, says tjiat he 
is counsel of record in the above-named cause; that as such 
counsel he is authorized to verify the foregoing petition for 
review; that he has read the said petition and is familiar 
with the statements contained therein; and that the! state¬ 
ments made are true to the best of his knowledge, informa¬ 
tion and belief. 

EUGENE MEACHAM. 

Subscribed and sworn to before me this 16th day of 
August, A. D., 1935. j 

[seal.] ETHEL B. GUISE, j 

' Notary Public, I?. C. 


4—6608a 
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29 (Copy.) 

U. S. Board of Tax Appeals. Filed Aug. 16, 1935. 
United States Board of Tax Appeals. 

Docket No. 67,751. 

W. T. Hale, Jk., Petitioner, 

vs. 

Guy T. Helverixg, Commissioner of Internal Revenue, 

Respondent. 

Agreement. 

It is hereby stipulated and agreed by and between the 
parties hereto through their respective counsel of record 
that in accordance with Section 1002(d) of the Revenue 
Act of 1926 as amended by the Revenue Act of 1932, juris¬ 
diction of Appellate Review of the above entitled case may 
be lodged in the Court of Appeals of the District of Co¬ 
lumbia. 

Dated at Washington, D. C., this 15th day of August, 
A. D. 1935. 

! EUGENE MEACHAM, 

Counsel for Petitioner. 

! FRANK J. WIDEMAN, 

Counsel for Respondent. 

Eugene Meacham, Esq., 1031 Tower Building, Washing¬ 
ton, D. C. 

30 [Stamp:] United States Board of Tax Appeals. 

Filed Aug. 16, 1935. 

United States Board of Tax Appeals. 

Docket No. 67,751. 

W. T. Hale, Jr., Petitioner, 

vs. 

Guy T. Helverixg, Commissioner of Internal Revenue, 

Respondent. 

Petition of W. T. Hale, Jr. for Review by the Court of 
Appeals of the District of Columbia of a Decision by the 
United States Board of Tax Appeals. 

W. T. Hale, Jr., the petitioner in this case, by Eugene 
Meacham, his counsel, hereby files a petition for review 
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I 

j 

by the Court of Appeals of the District of Columbia', of a 
Decision by the United States Board of Tax Appeal^ ren¬ 
dered on May 18, 1935 determining a deficiency in tli6 peti¬ 
tioner's Federal Income Tax for the Calendar Year 1929 in 
the amount of $4,673.38, and respectfully shows: 

I. j 

The petitioner, W. T. Hale, Jr., is an individual residing 
in Nashville, Tennessee, with his principal office andj place 
of business in Nashville, Tennessee. The petitioned duly 
filed his income tax return for the calendar vear 1929 with 
the Collector of Internal Revenue at Nashville, Tennessee. 
Bv virtue of an Agreement heretofore entered into be- 
tween counsel for the respective parties hereto in accord¬ 
ance with the provisions of Section 1002(d) of the Revenue 
Act of 1926 as amended by the Revenue Act of 1932 the 
Court of Appeals of the District of Columbia has judisdic- 
tion of this petition for review. A copy of this Agreement 
is attached to and by reference made a part of this petition. 

II. ! 

! 

Nature of the Controversy. j 

The controversy involves the proper determination of 
the petitioner’s liability for Federal Income Tax for the 
calendar vear 1929. i 

31 The petitioner during the year involved herein and 
for many years prior thereto was engaged in the 
grain business in Nashville, Tennessee. 

During the year 1925, W. T. Hale, Jr., and his brother, 
R. W. Hale, sold an orange grove in Polk County, Florida, 
for the sum of $60,000.00. Full fee title was transferred to 
the purchaser upon the payment of $20,000.00 in cash and 
$40,000.00 in notes secured by a first mortgage. The peti¬ 

tioner reported his pro rata share of the profit upon this 
transaction in 1925 and paid the tax thereon. Upon ma- 
turitv of the notes in 1927, the maker, although fullv; finan- 
daily able to pay, refused. During the year 1929, suit to 
collect in the amount of $22,418.84 was instituted in the 
Federal District Court for the Northern District of Ohio, 
Eastern Division. Prior to judgment and during the tax¬ 
able year 1929, a settlement was agreed upon which resulted 
in a loss to petitioner TF. T. Hale, Jr. of $7,497.22. 
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The respondent Commissioner in his computation of de¬ 
ficiencies asserted against the petitioner herein, refused to 
allow as a capital net loss to be applied against the peti¬ 
tioner’s capital net gain, the loss sustained upon the sale 
of the Florida orange grove property in Polk County and 
determined a deficiencv for the vear 1929 as aforesaid. 


The petitioner, W. T. Hale, Jr., being aggrieved by the 
findings of fact and conclusions of law contained in the 
opinion of the Board of Tax Appeals rendered April 9, 
1935 and by its decision entered May 18, 1935, pursuant 
thereto, desires to obtain a review thereof by the Court of 
Appeals of the District of Columbia. 

IV. 

The petitioner assigns as error the following acts and 
omissions of the Board of Tax Appeals: 

Assignments of Error. 

(1) The failure to determine that the loss to petitioner 
of $7,497.22 constituted a capital net loss, and as such, de¬ 
ductible from petitioner’s capital net gain for the calendar 

vear 1929. 

* 

(2) The Board’s findings of fact were not supported by 
the evidence. 

EUGENE MEACHAM, 

Counsel for Petitioner, 

1031 Tower Building, 
i Washington, D. C. 

32 District of Columbia, ss: 

Eugene Meacham, being first duly sworn, says that he is 
counsel of record in the above-named cause; that as such 
counsel he is authorized to verify the foregoing petition for 
review; that he has read the said petition and is familiar 
with the statements contained therein; and that the state¬ 
ments made are true to the best of his knowledge, informa¬ 
tion and belief. 


EUGENE MEACHAM. 
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i 


i 

i 


Subscribed and sworn to before me this 16th day of 
August, A. D., 1935. 

[seal.] ETHEL R. GUISE] 

Notary Public, V. C. 

\ 

33 U. S. Board of Tax Appeals. Filed Sept. 17,1935. 
United States Board of Tax Appeals. j 
Docket Nos. 67750, 67751. 

i 

W. T. Hale, Jr., Petitioner, j 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Stipulation. 

j 

Now come the respective parties hereto by and through 

their respective counsel of record and stipulate and agree 

that this case may be consolidated with the case of R. W. 

•/ 

Hale vs. Commissioner of Internal Revenue, Docket No. 
67750, for review by the Court of Appeals of the District 
of Columbia. 

(S.) EUGENE MEACHAM, 

Counsel for Petitioner, 

1031 Tower Building[ 

Washington, p. C. 

(S.) ROBERT H. JACKSON, 

Assistant General Counsel fof 
the Bureau of Internal Revenue. 


34 [Stamp:] United States Board of Tax Appeals. 

Lodged Sep. 17, 1935. 

United States Board of Tax Appeals. 

Docket Nos. 67750, 67751. j 

R. W. Hale, W. T. Hale, Jr., Petitioners, | 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Statement of Evidence. 

Following is a statement of evidence submitted to the 
Board of Tax Appeals in the above mentioned cases] so far 

| 

i 

! 

i 

I 
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as is necessary to the assignments of error as tiled, reduced 
to narrative form: 

The following stipulation of facts was agreed to by re¬ 
spective counsel for the parties, received in evidence and 
tiled with the Board (portion immaterial to this appeal 
deleted). 

Stipulation of Facts. 

It is hereby stipulated by and between the parties hereto 
through their respective counsel of record that the follow¬ 
ing may be accepted as facts by the Board in its consider¬ 
ation of these cases. 

R. AY. Hale and AY. T. Hale, Jr., are brothers, for many 
years engaged in the grain business in Nashville as part¬ 
ners in the firm of J. R. Hale & Sons. 

During the year 1925, R. AA 7 . Hale and AY. T. Hale, Jr., 
sold an orange grove in Polk County, Florida, for the sum 
of $60,000.00. Full fee title was transferred to the pur¬ 
chaser upon the payment of $20,000.00 in cash and $40,- 
000.00 in notes secured bv a first mortgage. 

The respective petitioners each reported their pro rata 
share of the profit upon this transaction in 1925 and paid 
the tax thereon. 

Upon maturity of the notes in 1927, the maker, although 
fully financially able to pay, refused. During the 
35 year 1929, suit to collect in the amount of $22,41S.S4 
was instituted in the Federal District Court for the 
Northern District of Ohio, Eastern Division. Prior to 
judgment and during the taxable year 1929, a settlement 
was agreed upon which resulted in a loss to petitioner 
R. YY. Hale of $7,497.22 and a loss to petitioner AY. T. Hale, 
Jr., of $7,497.22. 

The respondent Commissioner in his computation of 
deficiencies asserted against the petitioners herein, refused 
to allow as a capital net loss to be applied against the 
respective petitioner’s capital net gain, the loss sustained 
upon the sale of the Florida orange grove property in Polk 
County. 

This stipulation shall not deprive either party of the 
right to introduce such other and further testimony as may 
be deemed material and necessary to a proper presentation 
of these cases. 

No oral testimony was offered on behalf of either party 
hereto. 
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The foregoing is all of the material evidence adduced at 
the hearing before the Board of Tax Appeals, and the 
same is approved by the undersigned, as counsel‘for the 
respective parties. 

EUGENE MEACHAM, j 

Attorney for Petitioners. 
ROBERT H. JACKSON, ] 

Assistant General Counsel 
for the Bureau of Internal Revenuq, 

Attorney for Respondent. 


[Stamp:] Approved and Ordered Filed this 20th 
Sept., 1935. (Sgd.) C. Rogers Arundell, Member. 
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5. Ws*r^u married and living with husband 
*r or wile oa Ike tact day of your taxable year? 

V' '* ^ If aoL were you oa the test day of your taxabli 


Teiwesses 


I aoL were too on the test day of your taxable yee^iupporcuyt _ 

( f J what UAda'i wre a astT ‘■ 'VM™.i*ir -V V?T 'T * * iwyour household ose or more persona do«ely related to you?- 

le thia etetretww^ T* . ^ j**tyfcr «Utu» in respect to question* 5 end 6 changed 

of hodead tad w2e?___ttiwCig the year, state date and nature of change-- 

4. Shale aamre of hahad or wife if a* * Oi^fibw map?dependent persona (other than husband or wife) under 

sayaada «■— -- ‘ Xj C lSjeArs of K* or incapable of aelf-aupport were receiving their . 

Odwtaa'i oAee where it maent_ _ ... * ,.-c£ jef avtf p6rt from you on the last day of your tax a ble year?.j. . 
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of Beal Estate, Stocks, I 
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10. Taxable Interest oa Liberty Bands, ate. (rare aetakds X)---- j.j • . 

11. Other Income (inehriiz* dividaxfc oc stock of foreign corporations). (Suss mot* <rf tamo*) j / 

U) &a£afOcvijLAA<acvr\» ..-.-.....j.j O. t.C. * 
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ti '/S' ^ ^ ^ >y 

15. Lessee by Fire, Stona. etc. (tfia*ns>sTsii>isttwtWpse»»)....-..j.^. -■ 

1 5,5> oo 

16. Bad Debts. (ExnUis to MtdoS r).... . ^ 

17. Coetributiooa. (Emhlaw tcasCoi* r)---...—I.* **—*” 1 '| • X 

!?3 it i ! ✓ 

IS. Other Deductions Authorised by Iaw. (Irpisai ts Bcftsdni* r).„...—-L v— J:-. -ri-’v-’! 

.. .. 3?-HkJS.lL .. 
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20. _N et Itqowt (Item 12 minus Item 19) —.. . . ... . -... * .v - ■ . 
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22. Balance fltem 21 minus 22) S. ^ .- .' Normal Tax (5% of Itu, 43)....T... ^ 
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14. Taxes Paid. (manaieMaiir).....---. '' 'T / 

I 2^^ ^4 

15. T nesre by Fire, Storm, etc. (trials taTsMsaHsstWpse»»)....-... *. - 

1 a st oo 

16. Bad Debts. (ExnUm in Metals r).... . " 

17. Coetributiooa. (Emhlatsaca^oisr)....-.“*}.* 

i* i 

18. Other Deductions Authorised by Iaw. (*jptoJn8rtsdni*r)... .— -^ -ri v-'! 
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19. Total T>XDC«ioaanrlTnia 13 to IS---.-.....- —- 


Net Itcowx (Item 12 minus Item 19) 

EARNED INCOME CREDIT 
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30. Surtax oa Item 21- 
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32. Credit of 25% of Thx (not orer 

25<2 of Items 30.44.45. aad 46). 
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42. Amount taxable at 3% (not 
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43. Amount taxable at 5% (Item 
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r^m*r! Income (Item 32) 
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V j: 52. Total Tax (Item 50 minns 51) _#*- 
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I 54. Income Tax paid to a foreign L<# 
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! 55. Balance of Tax (Item 52 rdima ia%o i-l 4 “L I 

« Iu-mi 53 and 54)--TlZ.- W » J f-w.-L 
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X. Material mod supplies_ 

<. Merchandise bought for eale. 


Onrrm B 


Dxdcctiox* 


v.i.r 


•I 10. Salaries not i ncluded as '* I^bor." in Line 2. (Do | 

... ....j not deduct oompcsaaitoa for your services'...#...__!. 


11. Interest oa business indebtedness to others.. 

12. Taxes oa business and business property_ 


f, Other costs (itemise below croosepa:-te sheet) J.-1-; 13. Losses (explain in table at foot of page' 


6. Flos inventorr at beginning of year.. !.. 14. 

7. Total (Lines 2 to 8)-if- 1 .' 

I i !h«* 

S. Less Inventory at end of year - —.. .[.ij 

| 

*. Nar Coer or Goons 8ot» (Line 7 minus LineS) .4 . .1. i 17. 


j 14. Bad debts arising from sales cr sen-ices. 


il It. Rent, repairs, and other expenses utemixcd 


Total (Lines 10 to 16) . ..J 
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inventories are valued at cost, or cost or market, whichever is lower. !: 
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Explanatioo of deductions 

Claimed on Lines 5 and 16..-.. ..—.. 
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Explanation of Deductions 
claimed in Column 6. 


SCHEDULE C—PROFIT FROM SALE OF REAL ESTATE, STOCKS. BONDS. ETC. (See Instruction K) 
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SCHEDULE E—INTEREST ON LIBERTY BONDS AND OTHER OBLIGATIONS OR SECURITIES '.See Instruction 10) 
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W. T. Hale, Jr. 


Capital Gains And Losses. 


Capital 

Losses 


Capital 

Gains 


Vacant Lo ts from Partnership Report 


$ 205*17 


Tennessee Biscuit Co. Stock 


Sept. 30, 1929 1053 1/3 Common 

166 2/3 Prefered Sold $322088.44 > 

1916-1926 Cost Plus Exp. of Sale 118961.49 ' 


203126.9^' 


Revenue Tunnel Mines Note & Stock 


Oct. 11, 1922 
March 26, 1923 Cost 
1929 Sold 


2500.00 

1.00 $2499 


.00 


National Cotton Seed Products Com.Stock 


June 23, 1927 
Dec. 30, 1929 


Cost 

Sold 


3650.00 

•490.00 


3160 




National Cotton Seed Products Stock 


July 19, 1927 60 Preferred 

120 Commpn Cost 
Dec. 3C, 1929 Sold 


5595.00 

1136.40 


4458 




LoS3 on Sale of W.S.Smiley Notes. 


1926 Cost 
192p Sold for Net 


25758.38 
7000.00 ✓ 


'•vjfesSi 


My 1/2 Share of Loss 


9379.19 


19496.79 


12 1/2 % 


22S7S.42 


e. 'b « \ . 
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DONATIONS 


Little Sisters of the Poor 

Pocket Testament League 

Immanuel Baptist Church 

Junior League 

Immanuel Baptist Church 

MeHarry Medical College 

Student Y.M.C.A* Vanderbilt University 

C. A* Craig, Gen. Chrm. World Alliance for International 
Friendship thru the Churches 
Davidson County Anti TB Association 
Immanuel Baptist Church 

Leonard Wood Memorial for Eradication of Leprosy 
Atlanta Commercial & Industrial Institute 
Immanuel Baptist Sunday School Board 


$ 1.94 
2.00 
260.00 
200.00 
260.00 
25.00 
25.00 


50.00 

5.00 

260.00 

10.00 

1.00 

25.00 

1124.94 
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INDIVIDUAL INCOME TAX RETURN 

FOtNEriNCOMESfWM SHAKES OR WiGES OFM08ETHAH 6494 

, -i^'C\nd incomes fscm business, fmfesson. bents, ok sale of psofextt 

A" • .... For 


DalfctWitofc 





300652 


Yak dte 


hr Tsm Dhafct« « Man IM U. N* 


rXJUXLY 


. ''..._ iL,j?JLzJ. 




(Nam*; 


_ 


——-- I 



Occupation 



‘ 3. Is ;lui» a joint return /y/ 

\Ky j of Jr.isbarid And wife?_———- 

\_ ^f. State name of husband or wif« if a £/ 

separate return sas made and the 



<c- 


. 


L’ennessse 


Wore you married And )ir<njc with husband 
or wife oa the tart day of your taxable year?*. 

'> ‘If not, were you or. the last day of your tax able year i _ __ 

in your housohohl one or m^ro porno oa cloeelr refaUed to you? 

changed 



7 . 7 v <ff your ntatun in r«.spect to rjuastious 5 and 6 < 

j& -.'** jLuhi.’Ut t he year, state dale and nature of change—.- 

. gjJfbw nnnv dependent pernor.* (other than buebaod or wife) under 

,•* a r 


I 


...,__ / IS^ycari of age or incapable of relf-support were receiving their 

Collector's offic e where i t was sent... .— ■ --». t — -—--“*** jmM supj>ort frum_you on the last d a v jfjrour tAxahlejt^eorT., 


INCOME 


'**’ A 

MX rrymi 


I 1. Salaries, Wages, Commissions, etc. (9ut»ma>» *oi ofra»loyw, A (T«m 

/i90 -- : _ ,^tA 


J- 


T 




\S. 



t bonds)_ 


2. Income from Business or Profrrauon. (m>a ScOadni* a)— _v«.t —- ^ * - <r ' 

Interest oa Bank Deposits, Notes, Corporation Bonds, etc. < 

4. Interest on Tax-free Covenant Bonds Upon Which a Tax was 

, a 

A. Ioeocn# from P+rtnenhip*. (Sul #mcn aad add/w) -—-^ 4 ^- 

£.-£. 7hrC/iz:.&2c£s.—^ _ 

C. Income from Fiduciaries. ($cs*s mq* and miOnm) --- 



-- 


7. Rents and Royalties, (from ScMui* B)_ 


& Profit from Sale of Real Estate, Stocks, Bonds, etc. 
9. 


( 


C)- 


10. Taxable Interest on Liberty Bonds, etc. (rnxn X)_ 

11. Othe: Income (including dividends on stock of foreign corporations), (six* ui&n at tecaor) 

■ 1 ....... ...—.......... .... ■. m ......... -.. - ^.» .^....—................................. 

— ... — •. — - ...— . -. —— — —.. —. . . ........ ................ ... .. ... .«.............«... 

22. Total. Ltco» ct Irnta 1 to 11_ 


. 
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Hi 









IX Interest Paid__ 

IX Taxes Paid. (Xxptas is Bcxxon r) 

V- Losses 


DEDUCTIONS 


la TaMs at loot of pa*» 3)_.... 


16. Ead Debts. (gxpisla la gcfcsdato 7)_ 

17. Contributions. (XspklataSetndaia r). 


18. Other Dad a oti o os Authorised by Law. (Xsptala la s «* Mdu >» r )___ 

19. Total, Dxdcctions nr Itxvs 13 to 18___ 


-imuj 


pL 
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Kn Income (Item 12 minus !trm 19) 


- p^lLL 

_«_ 






EARNED INCOME CREDIT 


COMPUTATION OF TAX 


-!-■■■■ 1; 


21. Earned Income (not orcr *30,000).!*_'-| S3. Net Inoome (Item 30 shore) 

23. 


Personal Exemption and 
Credit tor Dependents - . j. 

38. Balance (Item 21 minus 22)-!> ■■ . 

24. Amount taxable at 1 >4% (u°*«w 
84.000) 


21 . 

35. 


24. Amount taxable at 2% (notoeer 

84,000)- 

34 Amount taxahie at 5% (balance 


IX xaxaoie A*. O /f 1 
88,000 of Item 2S) 


: Dividends (Item 9)_ it Intel 

Interest on Liberty Bonds, 
etc. (Item 10).. 




} _;• 34 

.U! ^ 


Credit for Dependents 
Personal! 


27. Normal Tax (1M% of Item 24) 

28. Normal *Csx (8% of Item 25) _ 

29. Normal Tax (0% of Item 28) _ 
80. Surtax on Item 21- 


31. Tax on Earned Net Income (total 

of Items 27 to 80).. - -- 

82. Credit of 25% of Tax (not over 
2S% of Items 30, 44.45. and 40.. 


Jl 38. Total of Items 34 to 87. 

89. Balance (Item S3 minim 88)_ 

40. Amount taxable at 1% (not 
■$4.000)- 


m n p 

k-bfflcA_ 


41. 


(Item 89 


40) 


4X Amount taxable at 8% (not 
8 *^ 00 )- 


4X Amount taxable ad 5% (Item 
_ 41 mlnos Item 42)_ 


ftPJ 


48. Normal Tax (5% of Item 43) 
47. Surtax on Item 20 (see f 
tion 28). 


on Nat Inonma (total of f 
ems 44 to 47) 

_ on Capital Cain or 
(12«% of CoL8.Sc' 

50. Total of or A B — 

Itoma 48 and 49-- 

SJu Laos CradH of 25% of Nt 
Earned Ino ome (Item 32) 

SX Total Tax (ItM 




2dL Ll fjL 


ctjiunA 


-T swear (or affirm) that this return, includinc the accompanying schedules and i 
belief, is a true and complete return made in good faith for the ta xa ble year i * 


i to the! 



Tax 

country or U.fL 
Wmim of Tkx (Item 52 
Items 88 and 54)- 


(Ut 


S«nn to xnd ruMcrfbed before xaa this 


.LL^imy of , 


1990. 





Ai>. cccsiiwios empires Jaru 5,1331^ 
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1. Total receipt* from business or profession (state kind of bodow) .« 

I I ?! 

Co«T or Goom Sold 

2. 1^. I.| 

ii 

3. Material and sappttaa.. 1 _{ 

4. Merchandise bought for sale....!.^_.. 

6. Other costa (itemise below or on separate sheet)..'... ^. 

j i 

ft. Plus inventory at beginning of year . L_. 1 

7. Total (Lines 2 to 6)..5...: 

ft- Less inventory at end of year.__ 1.1.1 

9. XtCoct or Goons Bonn (Liiv» 7 mines Line 8)• -- 1 .! 


stories not tasiaded as" Leber,” feline 2. (Do 
no* dedust cpcnpaonatViu for your Servians)_ 


1L Is 
12. Ti 
IS. Ix 


» borfnem and hnalnsss prop erty _ 

(explain In table at foot of page)_ 


Enter “C,” or “C or M, H on lines 6 and 8 to indicate whether 1 
inventories are valued at coat, or cost or market, whichever is lower. | 

---— — - .... ■ 

Explanation of deductions 

claimed on Lines 5 and 16..... 


14. Bad debts arlaton from sales or services..! . 

16. Depredation, obsolescence, and depiction (ex- j 

plain in tabls provided at foot of page).i. 
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CAPITAL GAINES & LOSSES 


Loss 


Vacant Lots from Partnership Report 

Tennessee Biscuit Stock 

Sept. 30, 1929 Sold 639 1/3 Common 

166 2/3 Preferred $ 202046.08 


Gain 

$ 205.16 


1922-1926 Cost 

Expense of Sale 


#77272.67 
195.85 


le 195.85 77468.52 

S. B. Anderson & Co. Stock 


* 

124577.56 


March 31, 1924 Cost 100 Shares 
Dec. 7, 1929 Sold for 


10000.00 

10.00 


$9990.00 




✓ 

/\ 


Feb. 

20, 

1920 

Dec. 

12, 

1929 

July 19, 

1927 

Dec. 

30, 

1929 

July 23, 

1927 

Dec. 

30, 

1929 

Oct. 

11, 

1922 

Bar. 

26, 

1923 

Dec. 

30, 

1929 


Farmer's Grain Co. Stock 

— ■" ^ ■* 11 I ■ ' ■ ■»" ■ I **■*—> " ■■ ■ 1 ^ 

Cost 2 Shares 100 

Sold For 66 


100. CO 

66.00 


34.00 \y 


National Cottonseed Products StocV; 


Cost 60 Preferred 
120 Coirjnon 
Sold for 

Cost 500 Shares 
Sold for 


5595.00 
1136 . 40 

3650.CO 
490.00 


4458.60 


3160.CO 


P.evonue Tunnel Mine Note if Stonk 
Cost 2500.00 

Sold For 1.00 


2500.00 

, // 

1.00 X 2499.00 i/ 


1926 Cost 

1S29 Received Net 


. S. Salley Note 

25.758.38 J 
7.000.00 v ' 

I .oss 

My 1/2 Share of Loss 93 


m 

% 








Capital Net Gain 
Tax at 121/2$ 


937 ^ 


29520.79 

96261.95 

11907.74 


j-f 




' iV 








4'*> 






• 4 . U * 
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DONATIONS 


University at Jackson 

First Baptist Church 

Junior League 

Nashville Community Chest 

American Purity Association 

Van. Univ. Endowment & Bldg. Fund 

First Baptist Church 

Nashville Community Chest 

First Baptist Church 

MeHarry Medical College 

First Baptist Church, Murfreesboro 

Nashville Community 'Chest 

First Baptist Church 

Davidson County Anti T.B. Association 

Junior League of Nashville 

Nashville Conmunlty Chest 

Davidson County Anti T. B. Association 

Van. Univ. Endownment & Building Fund 

First Baptist Church 

Baptist Orphanage 

Old Woman's Home 

Cash - Big Brothers 

Fanny 3attie Day Home 

First Baptist Church 

Nashville Community Chest 


$ 25.00 
120.00 
100.00 
12.50 
5.00 
33.30 
195.00 
12.50 
75.00 
6.25 
1000.00 

12.50 
195.00 

5.00 
100.00 
25.00 
5.00 
33.30 
195.00 
1C. 00 
100.00 

19.50 
10.00 

1000.00 

25.00 

$ 5319.85 ^ 
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[Stamp:] United States Board of Tax Appeals. 
Filed Sept. 17, 1935. j 

United States Board of Tax Appeals. j 


Docket Nos. 67,750, 67,751. 


R. W. Hale, W. T. Hale, Jr., Petitioners, j 

vs. ! 

i 

i 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Prcecipe for Record. 

To the Clerk of the United States Board of Tax Appeals: 

You are hereby requested to prepare and certify and 
transmit to the Clerk of the Court of Appeals of the Dis¬ 
trict of Columbia, with reference to petitions for review 
heretofore filed by the petitioners in the above cases, a 
transcript of the record in the above cases, prepared and 
transmitted as required bv law and by the rules oif said 
Court, and to include in said transcript of record the fol¬ 
lowing documents or certified copies thereof, to-witj: 

(1) The docket entries of all proceedings before the Board 

of Tax Appeals. I 

(2) Pleadings before the Board of Tax Appeals, as fol¬ 
lows : I 

(a) Petitions for redetermination 

(b) Answers of the respondent 

(3) The opinion of the Board of Tax Appeals. 

(4) The decision of the Board. | 

(5) Agreements as to jurisdiction. 

(6) Petitioner’s Exhibit 4—tax return of W. T. Hale, 
Jr. Petitioner’s Exhibit 5—tax return of R. W. jHale. 

45 (7) The statement of evidence. 

(8) This Praecipe. 

EUGENE MEACHAM, j 
Attorney for Petitioners. 

j 

Eugene Meacham, Esq., 1031 Tower Building, Washing¬ 
ton, D. C. 

7 I 

5—6608a i 
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R. W. HALE VS. GUY T. HELVERING. 


46 United States Board of Tax Appeals. 

Docket No. 67750. 

R. W. Hale, Petitioner, 
v. 

Commissioned of Internal Revenue, Respondent. 

Docket No. 67751. 

W. T. Hale, Jr., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 45, inclusive, 
contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in my office as 
called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimonv whereof, I hereunto set mv hand and affix 

v 7 v 

the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 10th day of 
December, 1935. 

[Seal U. S. Board of Tax Appeals.] 

! B. D. GAMBLE, 

Clerk United States Board of Tax Appeals. 

47 United States Board of Tax Appeals. 

Docket No. 67750. 

R. W. Hale, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 
Ordered: That the time for transmission and delivery of 
the record sur petition for review of the above entitled pro- 




i 

i 

i 
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ceeding by the United States Court of Appeals for the Dis¬ 
trict of Columbia, be and it is herebv extended to December 
31, 1935. | 

(Signed) EUGENE BLACK, 

Metnber. 


Dated Washington, D. C., October 14, 1935. 

Now, December 10, 1935, the foregoing order enlarging 
time certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 


B. D. GAMBLEj 

Clerk U. S. Board of Tax Appeals. 

\ 

48 United States Board of Tax Appeals. 

Docket No. 67751. 

W. T. Hale, Jr., Petitioner, 

v. i 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 
Ordered: That the time for transmission and delivery of 
the record sur petition for review of the above entitled pro¬ 
ceeding by the United States Court of Appeals for the Dis¬ 
trict of Columbia, be and it is hereby extended to Deqember 
31,1935. ! 

(Signed) EUGENE BLACK, 

Merriper. 


Dated Washington, D. C., October 14, 1935. I 

j 

Now, December 10, 1935, the foregoing order enlarging 
time certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


Endorsed on cover: Board of Tax Appeals. No. 6608. 
R. W. Hale, Petitioner, vs. Guy T. Helvering, Commissioner 
of Internal Revenue, and No. 6609, W. T. Hale, Jr., Peti¬ 
tioner, vs. Guy T. Helvering, Commissioner of Infernal 
Revenue. United States Court of Appeals for the District 
of Columbia. Filed Dec. 13,1935. Henry W. Hodges, (plerk. 
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Winittb States Cour^ of appeals 

FOR THE DISTRICT OF COLUMBIA. 


CLERK 


No. 6608. 


R. W. Hale, Petitioner, 


Guy T. Helvering, Commissioner of 
Internal Revenue, Respondent. 

and 

i 

No. 6609. 

W. T. Hale, Jr., Petitioner, 


Guy T. Helvering, Commissioner of 
Internal Revenue, Respondent. 


APPEAL FROM THE BOARD QF TAX APPEALS. 


BRIEF FOR PETITIONER. 


Eugene Meacham, 
Counsel for Petitioner. 


Pbess or Bybon S. Adams, Washington, D. C. 
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IN THE 


i 

i 


{Hntteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. ! 

j 

No. 6608. j 

i 

R. W. Hale, Petitioner, 

i 

v - ! 

Guy T. Helvering, Commissioner of 
Internal Revenue, Respondent. 

j 

and i 

i 

No. 6609. j 

I 

W. T. Hale, Jr., Petitioner , 

i 

v. 

i 

! 

Guy T. Helvering, Commissioner of 
Internal Revenue, Respondent. 

| 

i 

- i 

APPEAL FROM THE BOARD OF TAX APPEALS. 

I 

i 

BRIEF FOR PETITIONERS. j 


PREVIOUS OPINION. 

The only previous opinion in these cases is that 
of the United States Board of Tax Appeals entered 
May 18, 1935, and reported at 32 B. T. A. 356, there 


i 
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being but one opinion by reason of the fact that the 
cases were consolidated by the Board of Tax Appeals 
for purposes of hearing and decision (R. 18). 

JURISDICTION. 

These cases involve individual income taxes for the 
calendar year 1929 and deficiencies redetermined by 
the Board of Tax Appeals in the amount of $996.72 as 
to R. \V. Hale, and $4,673.38 as to W. T. Hale, Jr. (R. 
22). The cases are brought to this Court by petitions 
for review (R. 23 and 26) by agreement of counsel for 
the respective parties (R. 22 and 23) in accordance 
with Section 1001, 1002(d) of the Revenue Act of 1926 
as amended by the Revenue Act of 1932, Section 1003 
of the Revenue Act of 1926, c. 27, 44 Stat. 9, 109, 110. 

QUESTION PRESENTED. 

Whether losses of $7,497.22 sustained by each of the 
petitioners, R. AY. Hale and \Y. T. Hale, Jr., in 1929 
should be treated as capital net losses in computing 
respective petitioners’ net taxable income for the cal¬ 
endar vear 1929. 

STATUTES AND REGULATIONS INVOLVED. 

The appropriate sections of the Revenue Acts ap¬ 
plicable to this case are as follows: 

Section 101, Revenue Act of 1928—Capital net gains 
and losses 

(c) 

(2) “Capital loss” means deductible loss result¬ 
ing from the sale or exchange of capital 
assets. 
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(6) “Capital net loss” means the excess of jthe 
sum of the capital losses plus the capital de¬ 
ductions over the total amount of capital 
gain. 

(8) “Capital assets” means property held byjthe 
taxpayer for more than two years (whether 
or not connected with his trade or business), 
but does not include stock in trade of the tax¬ 
payer or other property of a kind which 
would properly be included in the inventory 
of the taxpayer if on hand at the close of jthe 
taxable year, or property held by the tax¬ 
payer primarily for sale in the course of I his 
trade or business. 

STATEMENT OF FACTS. 

The facts material to this appeal are as follows! 

| 

R. W. Hale and W. T. Hale, Jr., are brothers, 
for many years engaged in the grain business in 
Nashville, Tennessee as partners in the firm! of 
J. R. Hale & Sons. 

During the year 1.925, the petitioners sold an 
orange grove in Polk County, Florida, for jthe 
sum of $60,000. Full fee title was transferred to 
the purchaser upon the payment of $20,000 in cksh 
and $40,000 in notes secured by a first mortgage. 
The respective petitioners each reported their 
pro rata share of their profit upon this transaction 
in 1925, and paid the tax thereon. Upon maturity 
of the notes in 1927 the maker, although financially 
able to pay, refused to do so. During the year 
1929, suit to collect in the amount of $22,418.24 \yas 
instituted in the Federal District Court for the 
Northern District of Ohio, Eastern Division. 
Prior to judgment and during the taxable year 
1929, a settlement was agreed upon which resulted 
in a loss to each petitioner in the amount! of 
$7,497.22 (R. 20, 21 and 30). 
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SPECIFICATION OF ERROR TO BE URGED. 

The Board erred in failing to find and determine 
that the losses sustained by the petitioners herein were 
capital losses properly deductible from capital gains 
realized by the respective petitioners during the year 
1929. 

SUMMARY OF ARGUMENT. 

The transfer of possession of the notes (which were 
capital assets) under the circumstances in this case 
constituted a “sale or exchange” within the meaning 
of Section 101 (c)(2) of the Revenue Act of 1928 and 
accordingly capital losses were sustained by the re¬ 
spective petitioners. 


ARGUMENT. 

Amount of Losses Admitted. 

It is stipulated that the respective petitioners herein 
each suffered losses during the year 1929 of $7,497.22 
arising out of suit brought upon promissory notes ob¬ 
tained by them in the year 1925 (R. 30). 

The Promissory Notes Were Capital Assets. 

“Capital assets” means property held by the tax¬ 
payer for more than two years (whether or not con¬ 
nected with his trade or business), but does not include 
stock in trade of the taxpayer or other property of a 
kind wdiich would properly be included in the inven¬ 
tory of the taxpayer if on hand at the close of the tax¬ 
able year, or property held by the taxpayer primarily 
for sale in the course of his trade or business (Sec. 
101 (c)(8) Revenue Act of 1928). 


It is conceded that the notes involved in tmsj case 
were held by the petitioners for more than two years 
since they were obtained in 1925 and disposed of in 
1929 (R. 30). No one will argue that promissory hotes 
are not “property” essentially similar in character to 
stocks and securities which are recognized by the j^oni- 
missioner of Internal Revenue and the Treasury De¬ 
partment as “property” in his definition of Capital 
Assets (Reg. 74, Art. 501, Page 142). j 

In the general rule relating to the recognition of! gain 
or loss, Congress has clearly included the mortgage 
notes involved in this case in the category of “prop¬ 
erty” as above described and excludes property of this 
character from property upon which gain or los$ will 
not be recognized. We quote from this section (“not 
including stock in trade or other property held pri¬ 
marily for sale nor stocks, bonds, notes , choses ih ac¬ 
tion, certificates of trust or beneficial interest, or other 
securities or evidence of indebtedness or interest”) 
(emphasis supplied) Section 112 (b) (1) Revenu^ Act 
of 1928. 

i 

Not Stock in Trade or Held Primarily for Sale. 

i 

The petitioners were in the grain business in Nash¬ 
ville, Tennessee. Obviously the promissory notes ac¬ 
quired in connection with the sale of a Florida oijange 
grove were not stock in trade which would be included 
in inventory, neither were they held “primarily for 
sale” in the course of the trade or business of grain 
dealers. Clearly these notes in the possession of fhese 
petitioners were “capital assets” within the meaning 
of the Revenue Act. 




The Board of Tax Appeals did not pass on this ques¬ 
tion other than to determine that the petitioners “did 
not sell or exchange the mortgage notes, and conse¬ 
quently an essential condition expressly required by 
the statute has not been met and no capital loss has 
been suffered”. (R. 21) (emphasis supplied). 

The Losses Sustained by the Petitioner Were Not 

Bad Debts. 

The Board held the losses sustained by petitioners 
to be bad debts. This ruling contravenes that section 
of the Revenue Act which defines a bad debt. Section 
23 (j) of the Revenue Act of 1928 provides as follows: 

“Bad Debts.—Debts ascertained to be worthless 
and charged off within the taxable year (or, in the 
discretion of the Commissioner, a reasonable ad¬ 
dition to a reserve for bad debts); and when 
satisfied that a debt is recoverable only in part, 
the Commissioner may allow such debt to be 
charged off in part”. 

The Stipulation of Facts agreed upon by counsel for 
the respective parties states 

“Upon maturity of the notes in 1927, the maker 
although fully financially able to pay, refused” 
(R. 30) (emphasis supplied). 

The proposition that a mere refusal by a solvent 
debtor to pay does not create a deductible bad debt 
within the meaning of the Revenue laws needs no cita¬ 
tion of authority. Clearly “gain or loss is realized 
when the obligations are disposed of or satisfied” (em¬ 
phasis supplied) Art. 354, Reg. 74, Revenue Act of 
1928. 





The respective parties through their counsel stipu¬ 
lated that the settlement of the law-suit based ppon 
the notes in question “resulted in a loss to petitioner 
R. W. Hale of $7,497.22 and a loss to petitioner, W. T. 
Hale, Jr., of $7,497.22 (R. 30). 

In the instant cases the obligations were “satisfied” 
by agreement to accept a total of $14,994.44 less 'than 
their value. Obviously the obligations (notes) were 
“disposed of” by delivery to the maker. Accordingly 
“gain or loss” was realized at the time the notes ivere 
disposed of through the settlement of the suit instituted 

_ i 

to collect on the notes in the Federal District Court for 
the Northern District of Ohio, Eastern Division, in 
1929. ! 


The Mortgage Notes in This Case Were Sold or Ex¬ 
changed Within the Meaning of the Revenue A<Jt. 

A careful search of the decided cases on this ques¬ 
tion does not disclose that it has been directly pre¬ 
sented for decision to the Board of Tax Appeals or to 
the Courts. 


Previous Cases Relative to Issue Involved. 

The cases at bar may be easilv distinguished from 
cases touching on the issue of law involved in those 
cases which have been passed upon by the Board of 
Tax Appeals. In its opinion rendered in the insfant 
cases, the Board cites as its authority the appeal of 
Mont S . Echols, 24 B. T. A. 1127; affd., 61 Fed. (2d) 
191; also John II. Watson , Jr., 27 B. T. A. 463. The 
Echols case (supra) involved stock losses sustained 
by reason of liquidation in bankruptcy and the dis¬ 
tribution of all assets to creditors. The Watson case 


j 

i 
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(supra) concerned itself with the payment of Liberty 
Bonds at maturity resulting in a loss of $984.38. This 
was merely payment of an obligation according to its 
fixed terms and not a price fixed as the result of “bar¬ 
gain and sale negotiations”. 

In the appeals of Henry P, Werner , 15 B. T. A. 482, 
the petitioner purchased bonds for purposes of profit, 
held them for more than two years and until the bonds 
were called. He realized a profit of $2,130.00 on the 
transaction. The Board determined the gain realized 
to be as the result of a capital transaction and that 
capital gain from the “sale or exchange of capital 
assets” had been realized. Although the Commis¬ 
sioner acquiesced in this decision, CB 56 VIII-2, the 
Board in its decision in the Watson case above cited 
concluded that it had erred in its opinion in the Werner 
case. 

In the Board’s opinion in the Werner case, the then 
Board Member, now Judge Littleton of the Court of 
Claims, examined the legislative history of the provi¬ 
sion in question and concluded that in the use of the 
expression “sale or exchange” Congress had intended 
the expression “exchange” to include “other disposi¬ 
tion of capital assets”. 

The above mentioned cases are distinguishable from 
the cases at bar because they relate not to voluntary 
sale or transfer, but to mere depreciation, appreciation 
or cessation of value (see Mitchell v. Commissioner , 
C. C. A. 2d 48 Fed. (2d) 697). 

The Board Member Arundel in deciding the instant 
cases apparently was content with the language of the 
Watson case which he cited in his opinion relative to 
the words “sale or exchange”. We quote from the 
opinion of the Watson case (supra). “The words 
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‘sale or exchange’ are ordinary words of well 


| 

i 

i 

i 

I 

i 

I 


Estab¬ 


lished meaning. Taken in their context they are sus- 

o v 

ceptible of no misconstruction”. We disagree with 
this conclusion. 


Sale or Exchange Defined. 


“A sale is a contract whereby one acquires a prop¬ 
erty in the thing sold, and another parts with it for a 
valuable consideration”. “A transfer of property for 
•money (Words and Phrases, 3rd Edition). “The 
transfer of property for a fixed price in money or its 
equivalent” ( U . S. v. Benedict , C. C. A. 289 FEd. 76, 

80). j 

“The distinction between a sale and exchange of 
property is rather one of shadow than of substance. 
In both cases the title of the property is absolutely 
transferred; and the same rules of law are applicable 
to the transaction, whether the consideration of the 
contract is monev or by way of barter. It can make 
no essential difference in the rights and obligations 
of parties that goods and merchandise are transferred 
and paid by other goods and merchandise instead of 
money which is but representative of value of prop¬ 
erty.” Com. v. Clark, 14 Gray (Mass.), 367 (Slack’s 
Law Diet.). Webster’s New International Dictionary 
defines the word “exchange” as being a “mutual grant 
of equal interests, the one in consideration pf the 
other”. 


Promissory Notes are Property. 

! 

“The word ‘property’ is commonly used to denote 
everything which is the subject of ownership, corporeal 
or incorporeal, tangible or intangible, visible Or in- 


i 
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visible, real or personal; everything that has an ex¬ 
changeable value or which goes to make up wealth or 
an estate. The term is said to extend to every species 
of valuable right or interest” (Black’s Law Diet. 3rd 
Edition). 

In the recent (March 17, 1936) B. T. A. decision in 
the appeal of Thurlow E. McFall, ct at ., the Board con¬ 
sidered and determined that the sale of a contract for 
personal services to be performed over a three year 
period was not a capital transaction. The following 
is quoted from the opinion 


“Obviously it is not the sort of property which 
is susceptible of ownership for a length of time as 
is a share of stock, a bond , or a thing ” (emphasis 
supplied). 


The Board cited with approval its decision in Estate 
of John D. Bexits, et at., 31 B. T. A. 966, affd. CCA 
(2d) (Feb. 10,1936). The following is quoted from the 
Board’s opinion in that case. 

“The petitioner’s alternative contention is un¬ 
tenable. It may be readily conceded, upon the 
numerous authorities quoted in their brief, that 
the right of an individual to pursue his chosen 
profession, occupation, or business is property”. 

Sale or Exchange of Property Took Place. 

The petitioners were admittedly owners of the prop¬ 
erty (notes), they tried without success to sell or ex¬ 
change them for money in the amount of the face of 
the notes. A bargain was finally struck “one (the 
maker) acquires a property in the thing sold, and an¬ 
other (the owner) parts with it for a valuable con¬ 
sideration”. There was a transfer of property for 
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monev and all of the necessary elements of a sale were 

v * 

present. j 

There was not merely payment of an obligation ac¬ 
cording to its fixed terms, but a purchase Of the 
mortgage notes as the result of “bargain and jsale” 
negotiations. 

! 

CONCLUSION. 

The decisions of the Board of Tax Appeals should 
be reversed as to the issue which is the subject ihatter 
of this appeal. No cross-appeal having been tak^n, the 
decisions of the Board upon the issue decided in favor 
of the petitioners by the Board of Tax Appeals should 
stand. 

Eugene Meacham, 

Counsel for Petitioner. 

| 
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In the United States Court of Appeals 
for the District of Columbia i 


No. 6608 j 

i 

R. W. Hale, petitioner 

v. 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 

No. 6609 

i 

W. T. Hale, Jr., petitioner 

v. | 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 


ON PETITIONS FOR REVIEW OF DECISIONS OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

i 

The only previous opinion is that of the United 
States Board of Tax Appeals (R. 18-21), which is 
reported at 32 B. T. A. 356. 

I 

JURISDICTION 

These appeals involve income taxes for the cal¬ 
endar year 1929 in the respective amounts of 

(i) 
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$996.72 and $4,673.38, and are taken from the de¬ 
cisions of the Board of Tax Appeals entered May 
18,1935 (R, 21-22). The cases are brought to this 
Court by petitions for review filed August 16,1935 
(R. 23, 26), consolidated by stipulation (R. 29) 
and stipulatiohs of venue (R. 22, 26), pursuant to 
the provisions of Sections 1001-1003 of the Reve¬ 
nue Act of 1926, c. 27, 44 Stat. 9, as amended by 
Section 1101 of the Revenue Act of 1932, c. 209, 
47 Stat, 169. 

QUESTION PRESENTED 

Whether the settlement of a suit to collect the 
amount of certain notes for less than face value 
constitutes a sale or exchange of capital assets, 
thereby entitling the taxpayers to a capital loss, or 
whether, as admitted, it gives rise to an ordinary 
deduction. 

STATUTE INVOLVED 

The applicable statute will be found in the Ap¬ 
pendix, infra, pp. 9-11. 

STATEMENT 

The facts were stipulated (R. 30-31), and were 
found as stipulated by the Board of Tax Appeals 
(R. 19-21). They are as follows: 

The petitioners are brothers and for many years 
have been engaged in the grain business in Nash¬ 
ville, Tennessee, as partners in the firm of J. R. 
Hale & Sons (R. 19). 

During the year 1925, the petitioners sold an 
orange grove in Polk County, Florida, for the sum 
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of $60,000. Full fee title was transferred tcj the 
purchaser upon the payment of $20,000 in cash and 
$40,000 in notes secured by a first mortgage, j The 
respective petitioners each reported their pro ,rata 
share of their profit upon this transaction in 1925, 
and paid the tax thereon (R. 20). 

Upon maturity of the notes in 1927 the maker, 
although financially able to pay, refused to do so, 
During the year 1929, suit to collect in the amount 
of $22,418.24 was instituted in the Federal District 
Court for the Northern District of Ohio, Eastern 
Division. Prior to judgment and during the lax- 
able year 1929, a settlement was agreed upon which 
resulted in a loss to each petitioner in the amount 
of $7,497.22 (R. 20-21). 

Before the Board the Commissioner conceded 
the deductibility of the amount, asserting that it 
was allowable only as a bad debt. The petitioner 
sought to characterize the deduction as a capital 
net loss, thereby gaining the advantage of a lesser 
tax. The Board sustained the view of the Commis¬ 
sioner and held that no capital loss was suffered 
(R. 21). | 

SUMMARY OF ARGUMENT 


The petitioners are not entitled to the benefits of 
the capital net loss provisions of the Revenue Act 
of 1928 because the transaction involved does hot 
come wuthin the definitions and scope of that sec¬ 
tion. 

The Revenue Act requires a sale or exchange!, of 
capital assets, and a transaction whereby the peti- 
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tioners accepted an amount less than the face value 
of notes due them is not a sale or exchange. 

ARGUMENT 

The deductibility of the amount in question is 
not here in issue. The Commissioner of Internal 
Revenue has taken the position throughout that the 
amount is allowable as a deduction from gross in¬ 
come in computing net income according to Sec¬ 
tion 23 of the Revenue Act of 1928. Under sub¬ 
division (j) of that section, the Board of Tax Ap¬ 
peals held it to be a bad debt. 

The petitioners contend that the amount is not 
a bad debt but a capital loss in accordance with 
Section 101 of the Revenue Act of 1928, infra, and 
that they were entitled to the loss computation of 
that section which results in a lesser tax. Their 
contention is based upon the theory that the trans¬ 
action fits within the terms and definitions of that 
section. 

Section 101 permits the subtraction from ordi¬ 
nary net income of 12 V 2 per cent, of capital net 
loss. Capital net loss is the excess of capital losses 
plus capital deductions over the total amount of 
capital gains. Capital loss means deductible loss 
resulting from the sale or exchange of capital as¬ 
sets which are defined as property held by the tax¬ 
payer for more than two years. 

Since these provisions confine capital losses to 
losses resulting from the sale or exchange of capi- 
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tal assets, the transaction consummated byj the 
petitioners must be embraced by the terms of the 
definition. I 


Presumably the words “sale” and “exchange” 
are used in their ordinary signification ( Old Col¬ 
ony R. Co. v. Commissioner, 284 U. S. 552, 5j60), 
and it is manifest that the transaction at bar (loes 
not come within their meaning as generally under¬ 
stood. See Burnet v. Harmel, 287 U. S. 103; 
Burkett v. Commissioner, 31 F. (2d) 667 (C. Cj. A. 
8th), certiorari denied, 280 U. S. 565; Berg v. Comv- 
missioner, 33 F. (2d) 641 (App. D. C.); Echols v. 
Commissioner, 61 F. (2d) 191 (C. C. A. 8th) ; Wat¬ 
son v. Commissioner , 27 B. T. A. 463. j 

The concept of “sale or exchange” is so different 
from a transaction wherein an obligation is satis¬ 
fied, whether in whole or in paid, that merely to 
state the proposition is to prove it. Whatever 
problems might arise as to “sale or exchange” 
upon negotiation or assignment of a note to a third 

i 

party, we need not discuss because that has not 
happened. Aside from disagreeing that the crit¬ 
ical words are susceptible of no misconstruction, 
the petitioners in their brief (p. 9) merely rely on 
certain definitions of the words and do not con¬ 


vincingly demonstrate that the definitions are 
applicable to the facts at hand. 

The definition of sale chiefly relied upon is: “A 
sale is a contract whereby one acquires a property 
in the thing sold, and another parts with it fof a 






valuable consideration.’ 7 In the first place, it is 
to be doubted that there was any consideration to 
support a contract. The petitioners received less 
than the amounts to which they were legally en¬ 
titled and the general rule is applicable that where 
a right is undisputed and the amount certain, an 
agreement to accept a lesser amount is nudum pec- 
tum, unless there is some additional consideration 
such as payment of costs, new security, or goods in 
addition to money, none of which is disclosed in 
the Record. 

If, however, it be considered that there was 
actual accord and satisfaction supported by con¬ 
sideration, this by no means leads to a conclu¬ 
sion that the transaction is a sale. It has been said 
that “sale is a word of precise legal import, 
* * V’ Williamson v. Berry, 8 How. 495, 544. 
“It differs from accord and satisfaction, because 
in that contract the thing is given for the purpose 
of quieting a claim and not for a price.” Frost v. 
Erath Cattle Co., 81 Tex. 505, 508; 17 S. W. 52, 54. 

But, aside from all other arguments, there can 
be no sale because upon the settlement of the obli¬ 
gation the maker of the notes has acquired no prop¬ 
erty, and the acquisition of property on his part 
is of the essence of the definition of sale. When 
the debt is partially satisfied and cancelled by 
agreement, whatever property had theretofore sub¬ 
sisted in the notes is at once extinguished. The 
notes themselves are now valueless and the debt 
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which they had evidenced has vanished. To sav 
otherwise is to say anomalously that a debtor can 
acquire a property interest in his own debt. 

It would become quite apparent that no sale ^as 
transacted if it were to be supposed that the en¬ 
tire amount of the notes was paid at maturity. 
Yet in that case there would have been a transfer; of 
something, possibly fitting within the narrow liipits 
of the definition of sale, but it is too clear for argu¬ 
ment that no sale would have been effected. Con¬ 
sequently, a partial satisfaction could not be a sale 
because the acceptance of a lesser amount could 

in no way change the essence of the transaction. 

We believe that the word “exchange” offers less 

i 

difficulty than does ‘ 6 sale. 7 7 According to the defi¬ 
nition of exchange presented by petitioners, tjhe 
difference between the tv’o words is one of shadow 
rather than substance, and whatever difference 
there is is that exchange imports the idea of bar¬ 
ter—the consideration of goods and merchandise 
instead of money. If exchange is a “mutual grant 
of equal interests 77 , as stated by petitioners, then 
certainly that definition has no present application. 

We are in agreement with the petitioners that 
the precise question presented has not been passed 
upon but v~e urge that its mere novelty does nbt 
render the case any more difficult of disposition. 
Perhaps most closely analogous to these facts is 
the case of the redemption of bonds at less thain 
par in wrhich it has been held that the loss sustained 


! 
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is ordinary rather than capital. Watson v. Com¬ 
missioner, supra. 

CONCLUSION 

The decision of the Board of Tax Appeals is 
correct and should be affirmed. 

Respectfully submitted. 

Robert H. Jackson, 
Assistant Attorney General. 
Sew all Key, 

Norman D . Keller, 
Francis I. Howley, 

Special Assistants to the Attorney General. 

April 1936. 



APPENDIX 


STATUTE INVOLVED I 

i 

Revenue Act of 1928, c. 852, 45 Stat. 791: 

i 

i 

Sec. 23. Deductions from gross income; 

In computing net income there shall be 
allowed as deductions: 

! 

* * * * * I 

j 

(j) Bad Debts. —Debts ascertained to be 
worthless and charged oft within the taxable 
year * * *. j 

Sec. 101. Capital net gains and losses; 

(a) Tax in case of capital net gain. —In 
the case of any taxpayer, other than a cor¬ 
poration, who for any taxable year deriyes 
a capital net gain (as hereinafter defined in 
this section), there shall, at the election of 
the taxpayer, be levied, collected, and paid, 
in lieu of all other taxes imposed by tins 
title, a tax determined as follows: a partial 
tax shall first be computed upon the ba^is 
of the ordinary net income at the rates and 
in the manner as if this section had not beOn 
enacted and the total tax shall be this 
amount plus 12% per centum of the capital 
net gain. 

(b) Tax in case of capital net loss. —In 
the case of any taxpayer, other than a cor¬ 
poration, who for any taxable year sustains 
a capital net loss (as hereinafter defined in 
this section), there shall be levied, collected, 
and paid, in lieu of all other taxes imposed 
by this title, a tax determined as follow^: 
a partial tax shall first be computed upon 
the basis of the ordinary net income at the 

(9) 
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rates and in the manner as if this section 
had not been enacted, and the total tax shall 
be this amount minus 12Ys per centum of the 
capital net loss; but in no case shall the tax 
of a taxpayer who has sustained a capital 
net loss be less than the tax computed with¬ 
out regard to the provisions of this section. 

(c) Definitions .—For the purposes of this 
title— 

***** 

(2) “Capital loss'’ means deductible loss 
resulting from the sale or exchange of capi¬ 
tal assets. 

***** 

(4) “ Ordinary deductions ’ ’ means the de¬ 
ductions allowed bv section 23 other than 

capital losses and capital deductions. 

***** 

(6) “Capital net loss” means the excess 
of the sum of the capital losses plus the capi¬ 
tal deductions over the total amount of 
capital gain. 

***** 

(8) “Capital assets” means property held 
by the taxpayer for more than two years 
(whether or not connected with his trade or 
business), but does not include stock in 
trade of the taxpayer or other property of a 
kind which would properly be included in 
the inventory of the taxpayer if on hand at 
the close of the taxable year, or property 
held by the taxpayer primarily for sale in 
the course of his trade or business. For the 
purposes of this definition— 

(A) In determining the period for which 
the taxpayer has held property received on 
an exchange there shall be included the 
period for which he held the property ex¬ 
changed, if under the provisions of section 
113, the property received has, for the pur- 
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I 

pose of determining gain or loss from a sale 
or exchange, the same basis in whole or an 
part in his hands as the property exchanged. 

(B) In determining the period for which 
the taxpayer has held property however ac¬ 
quired there shall be included the period for 
which such property was held by any other 
person, if under the provisions of section 
113, such property has, for the purpose of 
determining gain or loss from a sale or ex¬ 
change, the same basis in whole or in part in 
his hands as it would have have in the hands 
of such other person. 

(C) In determining the period for which 
the taxpayer has held stock or securities re¬ 
ceived upon a distribution where no gain is 
recognized to the distributee under the pro¬ 
visions of section 112 (g) of this title or 
under the provisions of section 203 (c) of 
the Revenue Act of 1924 or 1926, there shall 
be included the period for wdiich he held the 
stock or securities in the distributing cor¬ 
poration prior to the receipt of the stock 0r 

securities upon such distribution. 

***** 
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